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§1.1 INTRODUCTION

The U visa is a non-immigrant (temporary) visa that allows non-citizen victims of crime
to stay in the United States and obtain employment authorization. It was created by the Victims
of Trafficking and Violence Prevention Act,' enacted in October 2000. The U visa is intended to
protect victims of serious crime who have gathered the courage to come forward, report the
crime, and assist in its investigation and prosecution. It is available to non-citizens who suffer
substantial physical or mental abuse resulting from a wide range of criminal activity, including
domestic abuse.? There is an annual limit of 10,000 U visas per year.?

After three years in U visa status, the non-citizen may be able to adjust status to obtain
lawful permanent residency (a green card). The requirements to adjust status for a U visa holder
are is in further detail in Chapter 5 below. There are also provisions to grant derivative U visas
and permanent resident status to certain spouses, children, and parents of U visa holders. These
provisions are described in further detail in Chapter 6 below.

Although the U visa was created years ago, as of this writing, the Department of
Homeland Security (DHS) still has not issued regulations making the visas available. This
means that, as of yet, no actual U visas have been granted. In the meantime, the DHS branch in
charge of issuing U visas — U.S. Citizenship and Immigration Services (CIS) — has made
available a form of interim relief for non-citizens who might otherwise be eligible for the U visa.
This form of interim relief is often referred to as “U interim relief” and is outlined in a series of
CIS Interoffice Memoranda. These memoranda are reprinted as Appendix A. The U interim
relief provides for something called “deferred action” and employment authorization, both of
which are described in more detail in this handbook.

Until regulations are promulgated to outline the process and procedural requirements for
applying for a U visa, advocates should assist their eligible clients with obtaining U interim
relief. This handbook provides a summary of how to do so.

! Pub. L. 106-386, 114 Stat. 1464 (Oct. 28, 2000) [VTVPA].

2 INA 88§ 101(a)(15)(V), 214(0), 245(1).

® INA § 214(0)(2)(A). We will not know until the government issues its regulations how the Service will handle
applications beyond the first 10,000 in a given year. For a similar annual limit on T visas, however, the T
regulations provided that, after the annual limit is reached, subsequent applications will be reviewed for eligibility
and, if the applicant is eligible, he or she will be placed on a waiting list until a visa is available. The government
may take a similar approach for the U visa annual limit.
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§1.2 WHAT HAPPENED TO
THE IMMIGRATION & NATURALIZATION SERVICE (INS)?

On March 1, 2003, the responsibilities of what was formerly known as the Immigration
and Naturalization Service (INS) were transferred to the DHS. The DHS has distributed these
duties and responsibilities to three bureaus within DHS: the United States Citizen and
Immigration Service, (CIS), United States Immigration and Customs Enforcement (ICE), and
United States Customs and Border Protection (CBP). CIS is responsible for immigrant related
services and benefits that were previously performed by the Immigration and Naturalization
Service (INS). ICE carries out the domestic investigative and enforcement responsibilities for
enforcement of federal immigration and customs laws. CBP is responsible for border
enforcement of immigration and customs laws.

Most issues related to the application and adjudication of U visas and U visa interim
relief will be handled by the CIS. Their website is now found at www.cis.gov. Clients who are
currently in removal proceedings may also have to contact ICE in order to apply for U interim
relief. Their website is now found at www.ice.gov.

§ 1.3 WHO IS ELIGIBLE FOR U INTERIM RELIEF?

The U visa (or currently, U interim relief) is an option available to non-citizens who have
been victims of serious crimes that resulted in physical or mental abuse where the victim can
provide certification from a law enforcement official that they are, have been, or are likely to be
helpful in the criminal investigation or prosecution of the crime. Unlike eligibility for the
Violence Against Women Act (VAWA), there is no requirement that the victim be related to the
perpetrator of the crime or that the perpetrator have any specific immigration status.

Example: Sonya is an undocumented woman. A doctor in her rural area sexually
abused many undocumented women patients. Sonya is participating in an investigation
and prosecution of the doctor for sexual assault. Sonya may be eligible for a U interim
relief, even though she is not related to the doctor.

Example: Tara was mugged on the street outside her home. She picked the mugger out
of a police line-up and is cooperating with the prosecution in other ways. She may be
eligible for the U interim relief.

Example: Toby is 12 years old. When he was 10, he was kidnapped by his mother’s
boyfriend. Last year, he and his mother helped in the investigation and prosecution of the
boyfriend. Toby may be eligible for U interim relief.

Note: In the above example, Toby’s mother may also be eligible for U interim relief as a
derivative family member. The eligibility for U interim relief for certain family members
is discussed in greater detail in Chapter 6.
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There are four basic eligibility requirements for U visa interim relief:

e The immigrant has suffered substantial physical or mental abuse as a result of having
been a victim of certain criminal activity;

e The immigrant (or in the case of an immigrant child under the age of 16, the parent,
guardian or next friend of the child) possesses information concerning that criminal
activity;

e The immigrant (or in the case of an immigrant child under the age of 16, the parent,
guardian or next friend of the child) has been helpful, is being helpful, or is likely to be
helpful in the investigation or prosecution of the criminal activity; and

e The criminal activity violated the laws of the United States or occurred in the United
States.”

Each of these requirements will be discussed in greater detail below.

8§1.4 WHO IS NOT ELIGIBLE FOR U INTERIM RELIEF?

Currently, the guidance from CIS states that they will not grant interim relief to non-
citizens with *“aggravated felonies,” as defined in immigration law or to “absconders” (non-
citizens who never left the country after a previous final removal order.) However, there is
nothing in the statute that restricts CIS from granting U interim relief (or in U visas in the future)
to aggravated felons or absconders. Therefore, hopefully this policy will change in the future to
allow a wider range of people to apply.

Example: Teddy is 16 years old and has been living in the United States since he was 3.
When he was five years old, his entire family was ordered deported by an immigration
judge. However, the family never reported for deportation and instead remained in the
United States. Teddy was recently the victim of a serious crime and has been helpful in
the criminal investigation and prosecution. Although he might otherwise be eligible for
U interim relief, at this point in time, CIS will not grant him any relief because he is
considered an “absconder.”

Also, according to current CIS policy, if a non-citizen is currently in a valid non-
immigrant status, she is not eligible for deferred action unless she relinquishes her existing
status. This may include a visitor’s visa, a student visa or other temporary visa.

Example: Marika is currently in the United States on a valid B-1 visitor’s visa but is also
eligible for U interim relief. In order to be granted U interim relief, she must be willing
to give up her visitor’s visa status.

*INA § 101(a)(15)(V).
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Note that in most cases, non-citizens will be willing to relinquish another non-immigrant
status because they often do not provide employment authorization.

Note also, however, that an application for U interim relief does not prevent a client from
seeking another form of relief for which he or she may be eligible such as a VAWA self-petition
or family-based petition.> The current CIS policy only restricts their ability to grant more than
one non-immigrant visa status at a time.

* INA § 214(0)(5).
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Chapter Two
WHAT IS U VISA INTERIM RELIEF?

Until the DHS issues its regulations, U visas will not be granted. In the meantime, the
CIS has created a form of U interim relief available through a process outlined in their internal
policy and guidance memoranda. These CIS internal policy is reprinted at Appendix A. U
interim relief will allow eligible individuals who request it, and who appear eligible for the visa,
to remain in the United States until the regulations are issued by providing deferred action status
and employment authorization.

§2.1 DEFERRED ACTION STATUS

The type of U interim relief currently available is deferred action status. This a form of
discretionary relief under which the undocumented individuals are allowed to remain in the
United States for a designated period of time, even though immigration authorities might
otherwise take steps to deport them because they are in the country without permission. In other
words, although it is not a temporary visa status or a permanent status, it effectively protects
eligible non-citizens from deportation or removal until the U visas become available. It also
makes them eligible for work employment authorization.

Deferred action is valid for a period of one year unless it is terminated earlier for
reasonable cause and upon appropriate notice. A request for an extension of deferred action
must be submitted every year before its expiration. When the CIS grants deferred action, it will
send a notice to the applicant indicating its period of validity. See Appendix B for a sample
deferred action notice.

PRACTICE POINTER: Will an application for U interim relief expose my client to
possibly being removed?

Anyone who is not in valid status in the United States, who submits an application or
request to the CIS, runs the risk of being placed in removal proceedings if he or she is not
eligible for any form of immigration relief. Advocates should inform their clients that an
application for interim relief necessarily announces to the immigration authorities that the
applicant is in the United States. Theoretically, if the request for interim relief is not granted, an
applicant who is not in valid status risks being placed in removal proceedings. Those at greatest
risk are individuals requesting U interim relief who are clearly ineligible for a U visa and
individuals with aggravated felonies. Those cases will be referred to Immigration and Customs
Enforcement (ICE), and it is that a possible “Notice to Appear” for removal proceedings may be
issued.



How to Obtain U Interim Relief
January 2005

In addition, U visa applicants must show they are not “inadmissible.” CIS may deny
status to applicants who have committed visa fraud, falsely claimed they were U.S. citizens for
any purpose or benefit under any federal or state law or been convicted of certain crimes. These
are only examples of things that make applicants inadmissible. Even though there is a waiver
available for most grounds of inadmissibility and an inadmissibility offense may not bar an
individual from being granted U interim relief, you should not file applications in such cases
without consulting an experienced U visa mentor.

However, currently (December 2004), the risks of exposure to removal proceedings is
low. As of this writing, the CIS policy is to NOT forward for removal those cases which are
denied U interim relief status. However, that policy is not statutory or regulatory and could
therefore change at any time. Clients should be informed that, in the future, weak cases that are
denied may expose the applicant to removal risks.

Additionally, advocates should also remember that obtaining U interim relief is not a
guarantee of obtaining a U visa in the future. If the government issues further interim guidance,
or once regulations are issued, the eligibility requirements may change. In other words, under
subsequent guidance or under the regulations, your client may not be eligible for continued U
interim relief or for the U visa. Furthermore, your client will need to follow specific procedural
guidelines for applying for the actual U visa under the regulations — he or she will NOT be issued
a U visa simply because a request for U interim relief was previously granted.

§2.2 EMPLOYMENT AUTHORIZATION

Employment authorization is also available to those who are granted U interim relief and
deferred action. It is granted in the form of a CIS issued work authorization card that includes a
photo identification and thus allows the individual to work legally in the United States.

It is a good idea to obtain employment authorization for eligible children as well as
adults. Even if the eligible child is not old enough to work, the employment authorization will
provide the child with a valid, government-issued photo identification.

See § 4.9 below for more information about applying for employment authorization.

PRACTICE POINTER: U visa cases and confidentiality

Information included in the U interim relief request may not be disclosed or used by anyone
other than sworn officers of the Department of Homeland Security (DHS). Therefore, your
client’s request for U interim relief is not public information about which a perpetrator or other
person could obtain information. Furthermore, determination of a U interim relief request cannot
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be based séolely on information provided to the DHS by someone who has battered or abused the
applicant.

Example: Lin-Hua has filed a U interim relief request after helping the police to
investigate her husband’s criminal domestic abuse of her. Lin-Hua’s husband suspects
she might contact CIS for help, so he also calls them to tell them she has made up the
charges against him. The CIS and other DHS agencies cannot make any adverse
determination on her case based on information solely provided by her abusive husband.

®JIRIRA § 384.
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Chapter Three
MEETING THE REQUIREMENTS FOR U INTERIM RELIEF

As outlined in 8 1.3 above, the basic requirements for U interim relief are:

e The immigrant has suffered substantial physical or mental abuse as a result of having
been a victim of certain criminal activity;

e The immigrant possesses information concerning that criminal activity;

e The immigrant has been helpful, is being helpful, or is likely to be helpful in the
investigation or prosecution the criminal activity; and

e The criminal activity described violated the laws of the United States or occurred in the
United States.

Each of the requirements is described in greater detail below.

§ 3.1 Your client must have been a victim of CERTAIN CRIMINAL ACTIVITY

In order to qualify for the U visa or U interim relief, the immigrant must have been the
victim of a certain crime listed in the statute. This list of crime includes: rape, torture,
trafficking, incest, domestic violence, sexual assault, abusive sexual contact, prostitution, sexual
exploitation, female genital mutilation, being held hostage, peonage, involuntary servitude, slave
trade, kidnapping, abduction, unlawful criminal restraint, false imprisonment, blackmail,
extortion, manslaughter, murder, felonious assault, witness tampering, obstruction of justice,
perjury, or attempt, conspiracy, or solicitation to commit any of the above-mentioned crimes, or
any similar activity in violation of federal, state or local criminal law.’

Example: Anjali found out she was the victim of identity theft when her credit card bill
showed over $10,000 in charges she did not make. As a result, she had to spend
numerous hours setting her record straight. Anjali is probably not eligible for U interim
relief because identity theft is not one of the crimes listed in the statute. Furthermore, she
may not be able to show that she suffered “substantial physical or mental abuse” as a
result of the crime, as is required for the U visa.

Example: Luis submitted a political asylum application at the advice of a notario who
had previously helped his cousin. Later, he found out that not only was his political
asylum application frivolous, he was also being placed in removal proceedings. He
wants to report this notario to the police and have the District Attorney prosecute his for
notario fraud.

T INA § 101(a)(15)(U)(iii).
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Unfortunately, Luis will probably NOT be eligible for the U visa or U interim relief.
Fraud alone is not one of the statutorily listed crimes. Although some advocates may try
to argue that the crime committed by the notario amounted to obstruction of justice,
perjury or one of the other statutorily listed crimes, it must also be one that is being
criminally investigated or prosecuted by a law enforcement agency and one that has
caused the victim substantial physical or mental abuse. As of this writing (December
2004) no such cases are known to have prevailed.

The designated crime for U visa status need NOT be a felony. Currently, it is sufficient if
the case is a misdemeanor, but it’s hard to say what will be sufficient once the regulations come
out. CIS officials have stated that they would be hesitant to encourage advocates to submit a
weak misdemeanor case.® However, the statute does not require that a crime be considered a
felony crime in order to qualify. It is likely that advocates will challenge the regulations in
federal court if they are narrower than the statute, which makes no distinctions amongst
misdemeanors and felonies.

Victims of past crimes are still eligible for U interim relief, assuming that the applicant
meets the U visa requirements.

8 3.2 Your client must have been a VICTIM of certain criminal activity

Without regulations, it is still unclear who will qualify as “victims” for certain crimes.
What is known, however, is that simply being a witness to a crime is not sufficient to qualify for
the visa or interim relief. Advocates are currently pushing for an adoption of the federal Victims
of Crimes Act definition of “victim” in the U visa regulations. In most cases, it will be clear who
the victim is because most of the statutorily listed crimes for the U visa involve a person as the
victim. Where it is less clear is in cases where the victim was not the direct target of the crime,
but suffered nonetheless. If your client has received victim compensation or victim assistance in
a case, there is probably a better argument that she qualifies. You should nonetheless warn her
of the risks of applying.

Example: While walking home from work, Samira witnessed a man being assaulted and
robbed at gunpoint. She helped the police identify the assailant from a police lineup.
Although Samira’s student visa has already expired, she is hoping the assistance provided
to the police in this case might lead to her obtaining a U visa.

Unfortunately, Samira will not be eligible for the U visa or U visa interim relief because
she was simply a witness to the crime, not a victim.

Example: Tina and Tony witnessed their father’s murder when an assailant broke into
their home. Although Tina and Tony are not direct victims of murder (one of the crimes
listed in the U visa statute), they want to know if they can qualify for the U visa or U
interim relief. They suffered substantial mental abuse as a result of the murder and were

8 CIS Headquarters Officials and VVSC Supervisory Adjudicators made this comment at a conference of the National
Network to End Violence Against Immigrant Women in Tucson, AZ in October 2003.

10
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key witnesses in the trial and conviction of the assailant. They also received victim
assistance in the case.

At this time, it is unclear if Tina and Tony will qualify for U interim relief or the U visa
when the visas become available. However, because the state has recognized them as
victims and they otherwise meet the requirements, they have a pretty good chance of
qualifying. Nevertheless, their advocates should make sure to discuss with them the
possibility that they will not qualify for U interim relief; what the consequences might be
if they are denied; the possibility that they will not be eligible for a U visa later, even if
they are granted U interim relief; and then let Tina and Tony decide whether or not to
submit a request for U interim relief at this time.

8 3.3. Your client must have suffered SUBSTANTIAL physical or mental ABUSE

Your client must have suffered substantial physical or mental abuse as a result of having
been a victim of certain criminal activity.® It is important to note that the abuse is not confined to
physical abuse, but also includes mental abuse. The term “substantial” indicates that the abuse
must rise to a certain level of severity. Currently, there is no specific standard being used to
determine whether the abuse suffered was substantial. Once the regulations are issued, this
standard will probably be more specifically detailed. Until then, U interim relief requests are
being accepted with any evidence of abuse.

Example: Gino was an innocent bystander when he was shot in the spine on the street.
As a result of this felonious assault, he is paralyzed from the chest down and has become
clinically depressed. He has helped the police identify his assailant and is willing to help
in the investigation and the prosecution of the crime. He can show that he suffered
substantial physical and mental abuse with medical reports, psychological evaluations
and his own declaration.

It is important to know that U interim relief requests are adjudicated using the “any
credible evidence” standard. This means that the immigration authorities may not insist upon
primary source documents, but instead must consider all credible evidence submitted by the
applicant. The most essential piece of evidence documenting the abuse will be the applicant’s
own declaration. This is an essential form of proof and is discussed in more detail at § 4.3
below. When mental health records such as counselor’s reports or medical records are available,
they should also be included in the U interim relief request packet if referenced in the applicant’s
declaration.

Example: Janet is the victim of abusive sexual contact by her neighbor. The police are
investigating her neighbor, and Janet wants to press charges against him. She mentions
in her declaration that she has sought the help of a therapist to help her deal with the

substantial mental abuse she has suffered from the abuse. Because she mentions this in

° INA § 101(a)(15)(D(i)(1).

11
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her declaration, she should also submit any corroborating evidence of it, such as a letter
from her therapist.

8 3.4 Your client must POSSESS INFORMATION concerning the criminal activity and
must currently BE HELPFUL, HAVE BEEN HELPFUL OR LIKELY TO BE HELPFUL
IN THE INVESTIGATION OR PROSECUTION OF THE CRIMINAL ACTIVITY?®

In order to qualify for U interim relief or the U visa, the nonimmigrant crime victim
MUST provide proof from a law enforcement agency that he or she has provided some form of
help to the criminal investigation or prosecution. Without regulations, it is unclear exactly how
helpful the victim must be. The statute does not require anything specific like that the victim
serve as a witness at trial or provide testimony. The CIS service center that currently adjudicates
the U interim relief requests likewise does not require specific acts to prove helpfulness.
However, the case must have led to an investigation or prosecution in which the victim was
helpful. In other words, if your client has never contacted the police about the crime, or the
police came to the scene of the crime but your client never followed up to have an investigation
opened, he or she is likely NOT eligible for U interim relief.

Example: Donna tells you that her husband had been physically abusing her for years,
so she finally left him six months ago. She would like to apply for U interim relief as the
victim of domestic violence. However, she never contacted police to report the crime
because she had always been afraid that if she contacted a law enforcement agency she
could be deported. She is currently not eligible for U interim relief because she hasn’t
been helpful in a criminal investigation or prosecution yet. If she contacts the police
now, it is unclear whether they will open an investigation at this point in time. If they
will, she may qualify for U interim relief.

Example: Kenji was the victim of kidnapping ten years ago, many years before
Congress created the U visa. Kenji helped police in the investigation and prosecution of
the crime and his kidnapper went to prison. Kenji only found out about the U visa and U
interim relief. He wants to know if he can apply for U interim relief now.

If Kenji can get a law enforcement official to certify his helpfulness in the case years ago,
he may qualify for U interim relief. Currently, the CIS is accepting and approving old
cases, even if they occurred years ago, as long as the applicant is otherwise eligible.

Every request for U interim relief must include certification from a government official
that the victim is being helpful, has been helpful or is likely to be helpful in the criminal
investigation or prosecution.** This certification can come from a Federal, State or local
prosecutor, a Federal or State judge, a police investigator, a victim witness advocate within the
District Attorney’s office or other local authority charged with investigating or prosecuting

0 INA § 101(a)(15)(U)(i)(11).
L INA § 101(a)(15)(U)(i)(I11).

12
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criminal activity. More information on what to include is described in § 4.5 below. A sample
certification form is also attached at Appendix C.

8 3.5 Your client must have been the victim of a
CRIMINAL ACTIVITY THAT VIOLATED THE LAWS OF THE UNITED STATES OR
OCCURRED IN THE UNITED STATES.

Generally, it will be the case that clients that come to you for help with a U interim relief
request will have been victimized by a crime that occurred in the United States. However, in
some cases it may be less clear. In those cases, it will be depend on whether your client can get a
law enforcement agency to investigate or prosecute the case and certify your client’s helpfulness.

Example: Maria was raped by a coyote (someone who smuggles people into the United
States) when she crossed the border in to the United States. She does not know if the
rape occurred on the Mexico or the U.S. side of the border, but she knows that rape is a
crime in the United States and one of the statutorily listed crimes for the U visa. She will
only be eligible for the U visa if police in the United States are willing to investigate the
crime. Sometimes, U.S. law enforcement does not have jurisdiction for crimes
committed outside of the United States.

13
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Chapter Four
U INTERIM RELIEF APPLICATION REQUIREMENTS AND PROCESS

§4.1 U INTERIM RELIEF REQUEST PACKET

Without regulations, advocates must follow internal policy guidance with regard to the
filing of U interim relief requests. These policy guidance memoranda are reprinted at Appendix
A. There is no official form to apply for U interim relief; there is also no filing fee for requesting
U interim relief. Instead, a packet of supporting documentation should be sent to request U
interim relief. Each U interim relief application will look different and must be tailored to each
individual case. However, each application should include the following elements:

A cover letter,

The applicant’s declaration,

The applicant’s personal identification information,

A law enforcement certification form,

Other documentation regarding criminal activity, if available, and
Documentation of substantial physical and/or mental abuse

Each of the elements is discussed in greater detail below.

8§4.2 COVER LETTER

Every application should include a cover letter summarizing everything included in the
application. The cover letter should act as a road map to the entire application. The letter should
explain how the applicant meets the requirements for the U visa listed above. It should also
provide necessary identification information, including the applicant’s full name and date and
place of birth. If the applicant’s spouse, child, or, parent, will also be seeking interim relief, the
cover letter should state this and should list identifying information such as the family members’
names, dates of birth, and relationship to the principal applicant. The letter must also explain
how the derivative family members would be caused extreme hardship if they were not granted
interim relief pending issuance of U visas. See Appendix D for a sample cover letter.

84.3 APPLICANT’S DECLARATION
Every application must include the applicant’s own declaration. Declarations should be

detailed, describing the abuse and how the applicant meets each U visa requirement. It does not
need to be notarized. See Appendix E for a sample declaration.

14
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8§ 4.4 PERSONAL IDENTIFICATION INFORMATION

The application should include some form of personal identification (such as a birth
certificate that includes a translation in English, an 1-94 form if your client has one, etc.).

PRACTICE TIP: Making Certified Translations of Documents

All documents that are not in English must be submitted with a full English translation made by
a person who is competent to translate. Summary translations are no longer accepted. All
foreign documents must be accompanied with a full English translation.

Anyone (other than the applicant or a close relative of the applicant) who is competent to
translate may make the translation. It does not have to be an attorney, certified representative or
notary public.

The translator must certify the translation. To do that, the translator should write at the bottom
of the last page of the English translation, “I certify under penalty of perjury that I am competent
to translate from [the original language] to English and that above is a correct and true translation
to the best of my knowledge and belief.” The translator should sign and date this statement and
should include his or her typed name, address and phone number.

8§4.5 LAW ENFORCEMENT CERTIFICATION FORM

The law enforcement certification is essential to the U visa application. It is best to
obtain the certification during the investigation or prosecution of the criminal activity while the
evidence is fresh. The certification must come from a Federal, State, or local law enforcement
official, prosecutor, or judge who is investigating or prosecuting the criminal activity. Currently,
there is no official certification form. The certification, which may come in the form of a letter
or other form created by the applicant’s representative, must be signed by the law enforcement
official within the past six months and include the following information:

= |dentify the certifier by name, employer, position, job title, employer’s address, and
phone number;

= State that the immigrant was a victim of one or more crimes protected under U visa;

= Identify the crime(s) (including, wherever possible, the dates and locations of criminal
activity and the statute or code that has been violated);

= Verify the victim is, has been, or is likely to be helpful to the prosecution or investigation
of the criminal activity; and

= Affirm that the criminal activity occurred in the United States or its territories or
possessions or is in violation of U.S. law.

15
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The National Immigration Project of the National Lawyer’s Guild has made a sample
certification form available online along with an explanation for law enforcement officers of the
form and its purpose at www.nationalimmigrationproject.org. Click on “Immigrant Survivors.”
See Appendix C for sample law enforcement certification.

PRACTICE POINTER: If your client has a law enforcement certification that is more than 6
months old when she wants to file a request for U interim relief, a new certification must be
obtained. It is also acceptable to simply have the old certification revalidated with a new
signature and date.

§4.6 OTHER DOCUMENTATION REGARDING CRIMINAL ACTIVITY

If available, a police report also can be helpful in a U interim relief request. However a
police report is insufficient to satisfy the certification requirement. The application must have
some form of affirmative statement from a law enforcement agency certifying that the victim
was a victim of a crime. A description of that certification is described in § 4.5 above and a
sample law enforcement certification is available at Appendix C.

It may be helpful to include a copy of the crime as stated in applicable penal code.

8§4.7 DOCUMENTATION OF SUBSTANTIAL PHYSICAL AND/OR MENTAL ABUSE

The most important evidence of the substantial physical or mental abuse suffered by your
client is his or her own detailed declaration. Other helpful documentation include declarations of
witnesses to the abuse; declarations of police, health care workers, etc.; medical reports
documenting the effects of physical or mental abuse to applicant; reports or evidence of
appointment with counselors, shelters etc.; or photographs that document the abuse. Any
statements from counselors and therapists should explain why the facts as related to them are
credible in light of their experience.

PRACTICE POINTER: Even for clients who will not be applying for U interim relief now
because they are not eligible for interim relief or because they are fearful that they will not be
granted interim relief, advocates can gather documentation now, including the law enforcement
certificate, to support the application once the regulations are issued. If it turns out that a client
will be eligible later under the U visa regulations, it is often easier to collect supporting
documentary evidence when all of the law enforcement officials, mental health counselors,
doctors, etc. have been contacted before.
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§4.8 SUBMITTING THE U INTERIM RELIEF REQUEST PACKET

All requests for U interim relief are sent to the CIS Vermont Service Center (VSC). The
VSC adjudicates ALL U interim relief requests, no matter where the applicant resides. Requests
for U visa interim relief should be sent to:

U.S. Citizenship and Immigration Services
Vermont Service Center

VAWA Unit, Box 1000

75 Lower Welden Street

St. Albans, VT 05479-0001

All Requests Should Be Clearly Marked In Large Letters: DO NOT OPEN IN THE
MAILROOM. There is currently no filing fee for the U interim relief requests, so you do not
need to submit a check or money order with the request. Unlike some other immigration
applications, there are also no photographs or fingerprinting requirements at the time of the U
interim relief request submission.

The Vermont Service Center also maintains a hotline for inquiries about U interim relief
cases. This is the same hotline that the VSC uses for VAWA self-petitions. The hotline phone
number is (802) 527-4888. This line is for use by advocates and attorneys only, not for
applicants themselves. Leave a message on this phone and a CIS adjudicator will generally call
you back within a couple of days.

PRACTICE POINTER: Whenever you are submitting something to CIS, always make sure to
send it certified mail, return receipt requested so you will have a record of your submission.

Also, ALWAYS KEEP A COPY FOR YOUR FILE. CIS or the mail service may lose your
documents. It is helpful to keep a copy in case another needs to be submitted or if your client
later needs copies of submissions.

8§49 APPLYING FOR EMPLOYMENT AUTHORIZATION

Many clients will want to obtain an employment authorization document (EAD) as part
of the U interim relief process. If a U visa interim relief request is approved and deferred action
is granted, the applicant will be notified that he or she may submit a Form 1-765, Application for
Employment Authorization. Alternatively, you may file the I-765 concurrently with the request
for U interim relief. The 1-765 should be filed with VSC with proof that the applicant has an
economic need for employment. An applicant must submit the appropriate filing fee with the I-
765, unless an appropriate request for a fee waiver accompanies the application. Currently, the
Form 1-765 filing fee is $175. The 1-765 form can be downloaded from the CIS website.
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The applicant will be required to renew the employment authorization each year. An
applicant must submit the appropriate filing fee with the 1-765 renewal, unless an appropriate
request for a fee waiver accompanies the application.

If your client files an 1-765 after a grant of deferred action, the I-765 should not require a
new, separate LEA certification. Only one LEA certification is required for the whole interim
relief process. That is the one filed with the initial request that is signed within in 6 months of
that request. Similarly, a new law enforcement certification will not be required at the time of
requesting an extension of interim relief or with an I-765 employment authorization renewal.

Furthermore, if an 1-765 is filed after a grant of deferred action, then the 1-765 will be
approved for one year and the deferred action will be extended to coincide with that same time
period if necessary. You should not see related EADs being issued with validity periods of less
than one year. VVSC adjudicators have been instructed that if interim relief (deferred action) has
been granted the deferred action will be extended, if necessary, to coincide with the validity of
approved Form 1-765 applications and, if applicable, a new interim relief (deferred action)
document will be issued.

Example: Joan applied for U interim relief and received deferred action status on January
4, 2005. Later, Joan submitted a work authorization application (I-765) and in June of
2005 the CIS granted her work authorization. Joan should receive work authorization
that is valid until June of 2006 and she should receive an extension of her deferred action
status that lasts until the same day her work authorization expires in June of 2006.

*** WARNING ABOUT TRAVEL ***

Applicants for and recipients of U interim relief should be warned NOT to travel outside of the
United States. Travel is always risky. There is no procedure in place at this time for U visa
interim relief applicants or recipients to receive advance parole or some other permission to
travel. If someone leaves and comes back, he or she may not be able to get back into the country.
Additionally, those who do leave and manage to make it back into the United States may trigger
serious bars to their ability to obtain a green card later. If your client wants to leave the United
States, make sure to consult an experienced immigration attorney to discuss the possible
immigration consequences. For more information on these bars, please see the ILRC’s A Guide
for Immigration Advocates.

§4.10 RENEWING DEFERRED ACTION STATUS

An approved request for U interim relief will be granted deferred action status.
Deferred action is valid for a period of one year unless it is terminated earlier for reasonable
cause and upon appropriate notice. A request for an extension of deferred action MUST be
submitted every year before its expiration.
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To request an extension of deferred action, simply write a letter to the VSC and include
proof of your client’s current deferred action status. A subsequently filed 1-765 does not require
a new LEA certification. Only one LEA certification is required for the whole interim relief
process. That is the one filed with the initial request that is signed within in 6 months of that
request.

ADVANCED PRACTICE POINTER: Is my client eligible for U interim relief is she is
currently in removal proceedings?

Possibly yes. However, you must have the proceedings terminated in order for your client to
qualify. An administrative closure of proceedings is not sufficient.

This issue was recently clarified in a CIS interoffice memorandum, dated May 6, 2004. A copy
of this memorandum is attached at Appendix A. It states that the Vermont Service Center has
jurisdiction to assess and later grant deferred action for applicants currently in removal
proceedings. In order to do so, applicants in removal proceedings must send a request for
interim relief to the VSC so that VSC adjudicators can determine whether the applicant is prima
facie eligible for U non-immigrant status. If so, then VSC personnel must decide whether to
exercise their discretion to assess deferred action. In making that determination, VVSC personnel
will contact the ICE Office of the Chief Counsel (OCC) with jurisdiction over the removal
proceedings. They will search for any adverse information in the applicant’s file that can be
factored into the decision of whether to assess deferred action. ICE OCC should respond to VSC
requests for this information within 10 business days. 1f VSC decides to approve the U interim
relief and grant deferred action, they will notify ICE OCC and the Assistant Chief Counsel
handling the case via email and will send written notice to the applicant. The applicant should
then present this notice to the appropriate ICE OCC to have the removal proceedings terminated.
Only after removal proceedings have been terminated can VSC grant deferred action.
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Chapter Five
OBTAINING LAWFUL PERMANENT RESIDENCY THROUGH THE U VISA

As stated earlier, the U visa interim relief is not an actual U visa, it is only interim relief
until the U visa regulations are written and U visas are issued. Therefore, a U interim relief
holder is not yet eligible to apply for lawful permanent residency/green card. Until the U Visa
regulations are issued, individuals granted U interim relief status cannot permanently adjust their
status. Instead they should continue to request an annual extension of deferred action and a work
permit, if appropriate.

Nevertheless, adjustment to lawful permanent residency is provided for U visa holders in
the statute. What the requirements for that lawful permanent residency will be are described
below.

§5.1 REQUIREMENTS TO ADJUST STATUS FROM A U VISA

Once the regulations are written and actual U visas are issued, a U visa holder may
become eligible for lawful permanent residence. Currently, all guidance on this point comes
from the federal statute. The DHS may issue procedural regulations governing administrative
requirements for permanent adjustment of status.

Currently, the statute states that three years after being granted an actual U visa, the U visa
holder may apply for lawful permanent residence, if he or she meets the following requirements:

o The applicant has been physically present in the United States for a continuous period of
at least three years since the date of admission as U non-immigrant. A single absence of
90 days or aggregate absences of 180 days breaks the continuous physical presence,
unless the absence is in order to assist in investigation or prosecution or unless the
official involved in investigation or prosecution certifies that the absence was otherwise
justified;

e The applicant has not unreasonably refused to provide assistance in a criminal
investigation or prosecution;

e The applicant’s continued presence in the United States is justified on humanitarian
grounds, to ensure family unity, or is otherwise in the public interest; and

« The applicant has not engaged in genocide or Nazi persecutions.?

The adjustment application will be denied if it is determined that the U visa holder
unreasonably refused to assist with a criminal investigation or prosecution.

2 INA § 245(m).
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Example: Jana’s neighbor called the police when they heard her and her boyfriend
fighting in the backyard. The police came to their home, and Jana filed a police report
and helped them investigate the domestic abuse by her boyfriend. She subsequently
moved into a women’s shelter and learned of U interim relief for which she applied and
was granted. Later, Jana and her boyfriend made up and she no longer wanted to press
charges against him. She refused to help the District Attorney with the prosecution.

Even if Jana were to receive a U visa later based on her previous assistance to the
criminal investigation of this case, according to the statute she might not be eligible to
adjust her status because the CIS probably would argue that she later unreasonably
refused to provide assistance in the criminal prosecution. She would have to show that
her refusal to assist in the subsequent criminal prosecution was reasonable. Clients
should be informed of this requirement for adjusting status.

8§ 5.2 SPECIAL INADMISSIBILITY WAIVERS FOR U VISA HOLDERS

Clients who eventually receive a U visa may be able to adjust status to that of a lawful
permanent resident despite past criminal problems or other inadmissibility problems. This is
because, according to the statute, the CIS may waive all inadmissibility grounds, other than INA
8 212(a)(3)(E) [genocide and Nazi persecutions] for U visa holders, if the waiver is in the public
or national interest.

Example: Lupe is being abused by her lawful permanent husband and would like to self-
petition under VAWA. However, she has been told that she will not be able to get a
green card later because she lied and said she was a U.S. citizen in order to enter the
country.

Section INA 212(a)(6)(C)(ii) [falsely claim U.S. citizenship] is a ground of
inadmissibility for which there is no waiver if committed by a VAWA self-petitioner
after September 30, 1996. Therefore, even is Lupe were to have a VAWA self-petition
granted, she would not be able to adjust status later. However, if she otherwise meets the
requirements for a U visa, she could apply for the visa and later apply to adjust status if
she receives the U visa. This is because she may be eligible for the special U visa waiver.

B INA § 212(d)(14).
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Chapter Six
DERIVATIVE STATUS FOR FAMILY MEMBERS OF U VISA HOLDERS

A client who is eligible to receive a U visa may also be able to obtain relief for his or her
spouse, child, or parent.** However, the eligible family member must prove extreme hardship if
removed from the United States and provide a certification that states the investigation or
prosecution would be harmed without their assistance.™ In other words, there are separate and
additional requirements for U interim relief to be granted to derivative family members. The
principal applicant must meet all of the requirements discussed earlier in Chapter 3. The
derivative family member must meet the separate requirements of extreme hardship and harm to
the investigation or prosecution without the derivative family member’s assistance. Later, upon
approval of adjustment for the principal U visa applicant, the CIS may also adjust the status of
the principal’s spouse, child, or parent who did not receive a non-immigrant U visa, if the
adjustment is necessary to avoid extreme hardship.*®

The annual limit of 10,000 U visas applies only to U principal applicants, and does not
apply to derivative family members."
86.1 REQUIREMENTS FOR FAMILY MEMBERS TO APPLY FOR U INTERIM
RELIEF AS DERIVATIVES

The requirements for a family member to qualify for U interim relief are the following:

e The family member must be a spouse, child or parent of an eligible U interim relief
applicant;

e It must be necessary to avoid extreme hardship to that spouse, child or parent that he or
she also be granted U interim relief;

e The eligible family member must also present a certificate from a law enforcement
officer that the investigation or prosecution would be harmed without the assistance of
the family member.*®

Each of the requirements is described in greater detail below.

Y INA § 101(a)(15)(U)(ii).
.

° INA § 245(0)(3).
" INA § 214(0)(2)(B).
8 INA § 101(a)(15)(U)(ii).
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8 6.2 The family member must be a SPOUSE, CHILD or PARENT
of an eligible U interim relief applicant

In order to qualify as the spouse, child or parent of a U interim relief applicant, the family
member must meet the definition of spouse, child or parent under immigration law.

Spouses are considered spouses under immigration law if the marriage creating the
spousal relationship was valid in the place where it was performed and celebrated. Furthermore,
the marriage must have been entered into in “good faith” and not simply to obtain an
immigration benefit. Spousal relationships are most easily proved with a marriage certificate.

The definition of a child under immigration law is a person who is unmarried and under
the age of 21 years old. Therefore, U interim relief applicants with unmarried children under the
age of 21 may also submit U interim relief applications for those children as derivatives. Parent-
child relationships are most easily proven with the child’s birth certificate.

There is no definition of parent under immigration law. In other contexts (i.e., VAWA
cancellation of removal) a parent has been construed to mean anyone who is the father or mother
of a VAWA cancellation applicant, regardless of the child’s age. In other words, it did not
matter that the child in that context was over the age of 21 or married, the father or mother could
still qualify as a “parent.” In the context of U interim relief, this is still unclear. An initial INS
memorandum on U interim relief defined parents as only those mothers and fathers of U visa —
eligible children under the age of 16.° As of this writing, it appears that VVSC is accepting
applications as derivatives from parents of U visa-eligible children as long as the child is
unmarried and under the age of 21.

8 6.3 It must be NECESSARY TO AVOID EXTREME HARDSHIP to that spouse, child
or parent that he or she also be granted U interim relief

In order to qualify for U interim relief derivative status, the family members must prove
that he or she would suffer extreme hardship if removed from the United States. There is
currently no standard for proving extreme hardship for U interim relief applications.
Nevertheless, derivative family members should include some evidence of extreme hardship with
their U interim relief requests. Traditional hardship factors used in other immigration contexts
include:

The age of the applicant, both at entry and time of the application for relief;
The age of qualifying relatives;

The applicant’s length of residence in the United States;

The applicant’s family ties, both in the United States and abroad,

The health of the applicant and qualifying relatives;

The applicant’s financial status and occupation;

19 Cronin, Michael D., Acting Exec. Assoc. Commissioner, Office of Programs, INS Memo HQINV 50/1 (August
30, 2001).
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The applicant’s ties to the community;

The economic and political conditions in the home country;

Any disruption of educational opportunities;

Any adverse psychological impact o removal;

The applicant’s involvement and position in the local community; and
The applicant’s immigration history.

It is important to note that the level of hardship proven must be extreme, and not just
standard hardship. There is no definitive test for determining whether extreme hardship exists.
The hardship factors in the family member’s case should be considered cumulatively and
individually. Thus, even though a particular factor might not in itself rise to the level of extreme
hardship, two or more hardship factors, taken together, might rise to that level. For more
information on proving extreme hardship, please see the ILRC’s manual entitled, “Hardship
Factors for Waivers and Cancellation of Removal for Non-permanent Residents.”

8 6.4 The eligible family member must also present evidence that
THE INVESTIGATION OR PROSECUTION WOULD BE HARMED WITHOUT THE
ASSISTANCE OF THE FAMILY MEMBER

The derivative family member must also present evidence that the criminal investigation
or prosecution would be harmed without his or her assistance. Whether or not an investigation or
prosecution would be harmed without the family member’s assistance is determined by the law
enforcement agency certifying the case and can only be proved with a law enforcement
certificate. For more information on proving this element, see the PRACTICE POINTER
below.

Example: Abdul provided the police with important information about his neighbor who
was prosecuted for feloniously assaulting his son. When his son applied for U interim
relief, Abdul was able to receive a certificate from the investigating police officer that the
investigation would have been harmed without Abdul’s assistance.

Example: Mary Lee’s son was the victim of abusive sexual contact. Although Mary Lee
was not a victim of or witness to the crime, the District Attorney was willing to sign a
certificate stating that the prosecution would be harmed without her assistance because
Mary Lee provided important emotional support to her son that gave him the courage to
testify in the case.

PRACTICE POINTER: Submitting for Interim Relief for Derivatives

If possible, submit requests on behalf of a derivative with the principle's request. In the cover
letter, make it clear that interim relief is being requested for both. Although requests for all
family members may be submitted as a single package, it is important to remember that there
must be certification from a government official for each individual requesting interim relief. In
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the case of the derivative, the certification must mention that the investigation or prosecution
would be harmed without the assistance of that particular derivative (that is the spouse, child or
parent). Information about harm to the investigation or prosecution must come in the form of a
certificate from a law enforcement agency. Information about extreme hardship is not a
determination to be made by the law enforcement agency and should be gathered and provided
separately.

Since the Service has yet to establish a form for this purpose, anything that addresses the
required issues is acceptable. Therefore, a single certification could be used. The caveat is that
different issues must be certified for the principal and the derivative(s) and whatever is used
must make these issues clear. In addition, the certification needs to name the person(s) for whom
the certification applies. The Vermont Service Center (VSC) does do not need an original for
each party if all are addressed on a single certification and are submitted together; you may
instead submit a copy for each derivative. If submitted separately, then make sure to submit an
original certification for each submission. See Appendix C for a sample law enforcement
certification form that includes both the principal and family derivative applicant.
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